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STATE OF FLORIDA
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION
DIVISION OF FLORIDA CONDOMINIUMS, TIMESHARES AND MOBILE HOMES

IN RE: PETITION FOR ARBITRATION

Caudia Richards-Towson,

Flod with
Petitioner, Abitration Section
V. ‘ Case No. 2008-06-5642

Quail Hollow Condominium AUG 1 4 2009

Association, Inc., D, of FL Condios, Timeshares & MH

Dapi. of Business & Profassional Reg.
/

Respondent.

SUMMARY FINAL ORDER

Procedural History

On Dece%'\ber 1, 2008, Caudia Richards-Towson (the petitioner) filed a petition
for arbitration nejming Quail Hollow Condominium Association, Inc. (the association) as
the respondent. The petition contends that Trine Bellen, Luz Ortiz and Javier Urbina
should be recalled from the association's board of directors due to written recall
agreement. On “Dec:ember 12, 2009, Andres Villegas, President of the association, filed
an answer and ciualified representative form on behalf of the association.

A case nﬁanagement conference was held in this matter on January 22, 2008.
Andres Villegas appeared on behalf of the association and Chandra Parker Doucette,
Esq., appeared as counsel for the petitioner. An order was entered on January 27,
k2009, memoriali;ing the conference and directing the petitioner to file a reply to the
answer {0 addreEs.s, without limitation the allegation that the replacement candidates are
delinquent in pa;/ment of assessments. The petitioner was also directed to provide an

account of the composition of the board of directors at the time the association was
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served with the fi‘ecall and subsequent changes including naming the persons appointed
to fill the seats vacated by Trine A. Bellen Camos, Luz Ortiz and Javier Urbina, The
association was directed to file a response to the petitioner's reply within ten days of the
filing of the reply.

On February 3, 2009, the petitioner, via facsimile, filed a brief as to the eligibility
of the board méinbem» However, due to technical difficulties, the brief was not received
in its entirety. ‘\

On February 8, 2009, Mr. Villegas filed a mation alleging the petitioner had not
served him with ‘:the documentation filed with the arbitrator. On March 12, 2009, Jose A.
Fuentes, Esq. ﬁ"led a letter with the arbitrator requesting the petitioner be required to
provide responc}ent with copies of all documents filed with the arbitrator On April 8,
2009, Mr. P’uentés filed a notice of appearance on behalf of the association.

A second case management conference was held in this matter on May 14,
2009, During thé case management conference the petitioner was directed to re-file her
brief and aﬂach‘dments and the association was directed to file a response to it. The

|
petitioner refiled her brief on May 18, 2009, and the association filed a response on May

29, 2009

Findings of Fact
1. Quail Hollow Condominium Association, Inc. is the corporate entity
responsible for tbe operation of the Quail Hollow Condaminium.

4
2. The association contains 36 voting interests,

i

}
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3. On November 2, 2008, the association received a written recall agreement

consisting of 23 ballots,”
4. All the ballots sought the recall of Trine Belen?, Luz Ortiz and Javier

i
Urbina from the Eassociatiom's. board of directors.

5. At?gjthe time the association was served with the written recall agreément,
the board consiéted of Trine A. Belen Campos, Javier Urbina, and Luz Ortiz.

6. Op November 3, 2008, Trine A. Belen Campos, Javier Urbina and Luz

- Ortiz submitted ‘ﬁheir written resignations from the association's board of directors.

7. Tl'iF association held a meeting on November 6, 2008,‘at. which time it
‘chose not to ceﬁify the recall. The minutes of the meeting list Trine A, Belen Campos,
Javier Urbina, Luz Ortiz, Stefania Alvarez, Andres Villegas and Guillerma Alvarez as
directors. The Resolution of the Board of Directors attached to the minutes simply
states, “The reci,!all ballots are rejected by the Board of Directors of (QHCA)." Neither
the resolution nc?r the minutes state a basis for rejecting the written recall agreement.

8. The association has not filed a petition for recall arbitration.

9. Miiﬁutes of a board meeting on November 8, 2008, state that the following
appointments were made: Andres Villegas was appointed to Belen Campos’ seat,
Guillermo Alvare'gz to Urbina;s seat and Stefania Alvarez to Ortiz's seat. |

5
10.  The written recall agreement voted for Michael Davila, Felix Quintero and

f
Caudia Richards as replacement candidates.

' The petitioner contends that the association received the written recall agreement on November 2,
2009. Since this issue is not material to the determination of this case, this factual dispute does not need
to be resolved.

? Because the board meeting minutes refer to her as “Trine A. Belen Campos”, this order refers to her ag

“Trine A, Belen Campos.”

i
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11.  On February 28, 2008, the association's attorney at the time, Spencer

Gollahon wrote fche respondent confirming that petitioner was current on her association

1

dues as of Janﬁpry 30, 2008.

12. By check dated November 4, 2008, the petitioner paid the Keith Park's

attorney’s trust account $1,351.00 for assessments and late fees due on her property. ®
13. By check dated November 4, 2008, Michael Davila paid Mr. Park's
attorney's trust account $763.00 for assessments and late fees due on his property.

14, ThZe petitioner and Mr. Davila's payments were confirmed in an e-mail

from Mr. Parks. .

i

15. As of the date this order, the Florida Department of State Division of
Corporations’ website® lists the following directors:

a.  Andres A. Villegas, President
b., Guillermo Alvarez, Vice President
c. ' Stefania Alverez, Treasurer

i’

Conclusions of Law

The undéffsigned has jurisdiction over the parties and subject matter of this dispute,
pursuant to sections 718.1 12(2)(j)3. and 718.1255, Florida Statutes. In accordance with
section 718.112(2)(j)3., Florida Statutes, the unit owners voting in favor of the recall are
the Respondentzin this matter.

The asso';ciation held a meeting on November 6, 2008, at which time it chose not

to certify the reéall. The Resolution of the Board of Directors attached to the minutes

simply states, "%I'he recall ballots are rejected by the Board of Directors of (QHCA)."

3 At this time Keitﬁ M. Park was the association's attorney. By letter dated November 6, 2008, the
association terminated Mr. Park's services.
* The undersigned hereby takes official notice of this information.

4
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Neither the resolution nor the minutes state a basis for rejecting the written recall
agreement. ‘”I“h‘e association has not filed a petition for recall arbitration.

Section 7;’_18.112(2)0)3., Fla. Stat., and rule 618-50.105(1)(b), Fla. Admin. Code,
provide that whgére the board determines not to cértify a recall, within five full‘ business
days after the meeting, the board shall file a petition for arbitration with the Division.
Rule 61B-50.105(1)(c), Fla. Admin. Code, requires certification of recall where the
assoctation fails to timely file a petition.

The rule 'i:rovides that the time limits are subject to equitable considerations and
that the arbitraf;ar may consider legitimate justifications for failure to comply providing
that any delay Was based in good faith, At the case management conference held on
January 22, 2009, Mr, Villegas, the association's representative at the time, stated that
the association had failed to file a petition for arbitration because it was involved in other
litigation. Appaﬁ‘ently, the litigation, at least in part, involved the petitioner. Mr. Villegas'
explanation doés not justify the association’s failure to file a petition. Since the recall
appears valid or;i its face it should be certified.”

The asséciation's answer states various reasons for rejecting the recall not
stated in the mi'r;utes of the meeting at which the recall was rejected. Pursuant to rule
6113-50,105(5)(!;), Fla. Admin. Code, a reason that is not specifically stated in the
minutes may no§ be considered by the arbitrator.

The association also contends that the recall was obtained through

misrepresentation. Rule 61B-105(5)(h), Fla. Admin. Code, states that the fact that a

* A maijority of voting interests may recall a board member. Of the 36 voting interests, 23 voted in favor
the recall. Therefore, there are enough votes on the face of the written recall agreement to recall the

abave-named directors.
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unit owner may have received misinformation is not a valid basis for rejecting a recall
and shall not bef considered by the arbitrator.

The association contends that the recall dispute is moot because the board
members subjé!}ct to recall resigned. The association has provided notices of
resignation that:; state thét the board members resigned after the association received
the written recall agreement.  Rule 61B-23.0028(5)(b), Fla. Admin. Code, provides,
that after serviqé of a written agreement on the board and the board determines not to
certify the reca'!l of a director and that director resigns, any appointment to fill the .
resulting vacané:.y shall be temporary pending the arbitration decision.

At the earliest, Trine A. Belen Campos, Javier Urbina and Luz Ortiz resigned
from the associ;tion's board of directors on November 3, 2008. However, the minutes
for the November 8, 2008, board meeting to consider the recall still listed them as board
members. Addﬁtionally, their replacements were not appointed until a board meeting
held on Noveméer 8, 2008. Therefore, the persons appointed to fill the seats vacated by
the directors subject the recall should be removed.

At the November 8, 2008, board meeting Andres Villegas was appointed to Belen
Campos' seat, éuillermo Alvarez to Urbina's seat and Setfania Alvarez to Ortiz's seat.
As of the date o% this order, Andres Villegas, Guillermo Alvarez and Stefania Alvarez are
the only directo;s listed for the association on the Florida Departmént of State, Division
of Corporations':* website. They are removed from the board. If they are no longer '
serving on the I:{bard, whoever was appointed to fill their seats is removed.

The partiias agreed during the case management conference held on January 22,

2009, that the t';éoard consists of five seats. Where a majority of the board has been
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recalled, in accordance with § 718.112(2)(j)5., Fla. Stat,, and Fla. Admin. Code R. 61B-
23.0028, repiacément board members elected by the written recall agreement typically
take office. Hoy}yemr, the association has alleged that all of the replacement candidates
are more than 90 days delinquent in the payment of assessments and; therefore, are
ineligible to ser\/:e on the board. The petitioner has denied this allegation.

Section 7j1a.1 12(2)(n), Fla. Stat, states,

Director or officer delint;uencie&.--A director or officer more than 90 days

delinguent in the payment of regular assessments shall be deemed to

have abandoned the office, creating a vacancy in the office to be filled

according to law.

On December 17, 2008, the association recorded a claim of lien in the public
records for Parlm Beach County, Florida against the petitioner's unit for unpaid
assessments dL;;e* On January 30, 2009, the association filed a foreclosure action
(case no, 2009¢A003304) in the Fifteenth Judicial Circuit, in Palm Beach, Florida. On
February 2, 2099, the petitioner recorded a Notice of Contest of Lien in the public
records disputier the claim of lien filed by the association.

On Decehwber 17, 2008, the association recorded a claim of lien in the public
records for Paim Beach County, Florida against Michael Davila’s unit for unpaid
assessments. Op February 2, 2009, a Mr. Davila filed a Notice of Gontest of Lien in the
public records d’isputing the claim of lien filed by the association.

Based upon the evidence filed in this case, it is clear that there is a legitimate
dispute regarding the assessments owed to the association by the petitioner and Mr,
Davila. In orde?f‘to rule upon the association’s claim that the petitioner and Mr. Davila
are ineligible to %serve on the board pursuant to § 718.112(2)(n), Fla. Stat., due to unpaid

regular assessments, the undersigned must determine the propriety of the
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assessments. Additionally, the petitioner claims that she and Mr. Davila satisfied the
delingquent .':ns.e;f"e.-asm@n’cs;.E The association denies this claim. Therefore, the
undersigned would also have to rule upon whether the assessments have been properly
satisfied. Pursuant § 718.1255(1), Fla. Stat., a dispute that primarily involves the. levy or
collection of an' assessment is not within the arbitrator's jurisdiction. Therefore, since
the petitioner and Mr. Davfla have filed sufficient evidence disputing the association’s
claim that thej'( have failed to pay their assessmenis, the undersigned finds it
appropriate to ;'jefer to the will of the membership and seat them as replacement
candidates. Ahy dispute regarding assessments should be decided by a court of
competent jurisdiction.”

The petitibner has not presented any evidence that would create a disputed issue
of material fact _ifegarding the association's claim that Mr. Quintero is ineligible to serve
on the board p&rsuant § 718.112(2)(n), Fla. Stat. Therefore, the undersigned does not
find it appropriaﬁe.to seat Mr. Quintero.

The association has alleged that the written recall agreement was improperly
served on it ;The petitioner has alleged that the association failed to hold a board
meeting to cons%der the recall in a timely fashion. Neither of these disputes need to be
resolved as thég/ are not determinative in this matter. Ht is clear that the association
received the recall agreement and held a meeting. However, as found above, the

association’s faiiure to file a petition for recall arbitration, and the deficiencies in the

® As stated in the findings of fact, the petitioner and Mr. Davila have submitted cancelled checks and
correspondence from the association’s former attorneys in support of their argument.

’ The undersigned ‘further finds it inappropriate to entertain the association’s assessment claim against
the petitioner while: the association's foreclosure action is pending in the circyit court because the court
case is based, atfleast in part, upon the lien for the alleged unpaid assessments. See Cooper v
Kansington Walk Master Assoc. and Kensington Walk Condominium Two Association, Arb. Case No.
2004-00-8633, Order Vacating Final Order Determining Jurisdiction and Final Order of Dismissal (March
30, 2004). '
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minutes of the board meeting to consider the recall, merit certification of the recall. The
agsociation has‘j also asserted numerous arguments against certification of the recall
that do not merifc consideration in this order and are rejected.

Based uhon the foregoing, it is ORDERED:

1. THZe recall in this matter is certified.

2. If Andres Villegas, Guilermo Alvarez and Stefania Alvarez are currently
serving on the é)oard, they are removed from the board of directors effective upon the
date of the mailijng of this order. Anyone who was appointed to fill a seat occupied by
Trine A. BelenFCampos (aka Trine Belen), Luz Ortiz and Javiar Urbina, is likewise
removed effective upon the date of the mailing of this order.

3 Thﬁe removed board members shall, within five days of the date this order,
retumn all associ%ition records and ‘property in their possession to the board.

4, Casudia Richards-Towson and Michael Davila shall take office immediately
and shall fill tw:: of the vacancies caused by the recall for the unexpired term of the
seats each assqimes.

5. Cei:udia Richards-Towson, Michael Davila, and any remaining board
members who I{%ave not been removed by this order shall appoint a replacement director
to fill the remair{ﬂng vagancy caused by this recall.

6. Should Caudia Richard-Towson and Michae!l Davila be the only directors
at the time they take office, they may fill the remaining vacancy caused by this recall

and other vacaﬁt:ies in accordance with § 718.111(2)(d)8., Fla. Stat,

‘
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DONE AND ORDERED this 14" day of August, 2009, at Tallahassee, Leon

County, Forida ﬂ fﬁ Q
ﬁ%” -

ames W. Earl, Arbitrator
Department of Business and
Professional Regulation
Arbitration Section
: 1940 North Monroe Street
i Tallahassee, Florida 32399-1029
Telephone: 850.414.6867
? Facsimile: 850.487.0870

Certificate of Service

| hereby?certifv that a true and correct copy of the foregoing summary final
order has been sent by U.S. Mail to the following persons on this 14" day of August,
2009;

Chandra Parker Doucette, Esq.
621 NW 53" Stieet

#240

Boca Raton, FL.33487
Facsimile: 561.431.7959

Jose A. Fuentes, Esg.®
Fuentes & Berrio, LLP
12546 W, Atlantic Blvd.
Coral Springs, FL 33071
Facsimile: 945.796.4854

Andres Villegas, President

2140 Sherwood:Forest Boulevard
Unit #9 ;

West Palm Beach, FL 33415
Dre7god@hotmail.com

yyrav

Aames W. Earl, Arbitrator

% It is unclear whether Mr. Feutnes or Villegas is presently representing the association.

10
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